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472 NOTES 

editor of a newspaper stands in no better position than any 
other citizen as to what can be published. 11 

The limit of the privilege may be stated to be that if false 
facts are stated the publication is libellous, while if the com- 
ment is such as the jury believe to be honest and relevant from 
the actual facts then it is not libellous. Thus, in the recent case 
of Hubbard v. Allyn, 12 the defendant, a member of a board 
of health, published that the plaintiff, a grocer, had purchased 
vanilla for $2.75 a gallon. This statement of the price was 
false. Arguing from the price, the defendant concluded that 
the plaintiff was either "criminally stupid or deliberately dis- 
honest." It was held that the defendant had exceeded the 
bounds of privilege. "Ridicule, sarcasm and invective may be 
employed. But the basis must be a fact, and not a falsehood." 18 

There are a few cases, however, which hold that false state- 
ments of facts can be made about a public officer. 14 The case 
of Briggs v. Garret 15 is sometimes cited for this proposition, 
though the Court sought to distinguish it on the ground that 
the publication was privileged because it simply stated that a 
public officer who was a candidate for re-election had been 
charged with a crime. "Is not the fact that a candidate is 
charged with crime by reputable citizens, a matter proper for 
public information?" 

It is submitted that the weight of authority is in favor of 
the view expressed in Tanner v. Embree. 19 



The Right of the Assignee of a Non-Negotiable Chose in 
Action to Sue in His Own Name. 

"B contracted with A to manufacture ten monuments at a 
fixed price. B assigned the contract to C (plaintiff) as security 
for materials furnished. C notified A of the assignment and 



"Davison v. Duncan, 7 El. & BL 229, per Coleridge, J. (1856); 
Upton v. Hume, 21 L. R. A. 493 (1893) ; Negley v. Farrow, 60 Md. 158 
(1882) ; Morse v. Printing Co., 124 Iowa, 707 (1904). 

"86 N. E. 336 (Mass., 1909). 

13 See also Burt v. Advertiser Co., 154 Mass. 238; Star Pub. Co. v. 
Donahue, 58 Atl. 513 (Del., 1904). 

"Mott v. Dawson, 46 Iowa 533 (1877) ; State v. Balch, 31 Kan. 465 
(1884). 

u in Pa. 404 (1886). 

"Burt v. Advertiser Co., 154 Mass. 238; Star Pub. Co. v. Donahue, 
58 Atl. 513; Farley v. McBride, 103 N. W. 1036 (Neb., 1905) ; Cole v. 
Andrews, 76 N. W. 962 (Minn., 1898) ; Belknap v. Ball, 83 Mich. 583 
(1800). 



notes 473 

requested that A pay the money due under the contract to 
him, C. A acknowledged C's request by letter and promised 
C that he would pay him if B furnished the monuments as 
per contract. In an action by C against A, Held: The transac- 
tion was an assignment of a non-negotiable chose in action as 
security for a debt, and not a novation entitling C to sue in 
his own name for the sum due to B from A for the monu- 
ments." Barre Granite Co. v. Fraser, 71 Atl. Rep. 828 (Sp. 
Ct. of Vermont, Jan. 21st, 1909). The above decision brings 
up the interesting question as to the right of an assignee of a 
contract at common law to sue in his own name where the 
debtor has acknowledged the assignment and has promised the 
assignee that he will make payment to him, although his original 
creditor has not given him a release from liability. 

As pointed out by Professor Ames in his article on "Nova- 
tion", 1 the doctrine of novation had no place in the ancient com- 
mon law, for since the action of assumpsit was then unknown, 
the new obligor could be sued, if at all, only in debt; but there 
could be no debt in the absence of a quid pro quo — and the new 
obligor in reality received nothing in exchange for his assump- 
tion of another's obligation. With the advent of assumpsit, 
however, the doctrine of novation came into use very quickly. 
In the early English case of Roe v. Haugh 2 the court al- 
leged that B was indebted to C in the sum of £42 and that 
A, in consideration that C would accept A as his debtor for 
the sum of £42, undertook and promised C to pay him £42, 
and that C, trusting to A's promise, accepted A as his debtor. 
It was insisted that this was a void assumpsit in an action 
by C against A, for except B was discharged A could not 
be chargeable. It would seem that the English rule at the 
present time is to require the consideration of forbearance 
or some other new consideration to enable the assignee to sue 
in his own name. Likewise, in a case where A owes B and 
B owes C in the same sum, and it is agreed that A shall pay 
C, C cannot sue A unless by the agreement he, A, is released 
from his liability to B, or there is other consideration, for should 
he still remain liable there would be no consideration for A's 
promise to pay C. s 



1 6 Harvard Law Review, 184. 

2 1 Salk. 29 (1697). 

3 Euton v. Chadley, 3 B. and C. 591 ; Wharton v. Walker, 4 B. and 
C. 163; Taylor v. Higgins, 3 East, 169; Leveridge v. Broadhurst, 4 H. 
& N. 603. 
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While the English law at the present time is as stated above, 
there is the case of Israel v. Douglas* which throws some 
doubt as to whether or not it was always so. In that case 
"A was indebted to B for brokerage, and B was indebted 
to C for money lent. B gave an order to A to pay C the 
sum due from A to B, as a security upon which C lent B a 
further sum. The order was accepted by A. Held, upon A's 
refusal to comply with the order, C might have an action for 
money had and received against A." There was no allegation 
that A was released from his obligation to B. The assignment 
by B of his rights under the contract was held to operate as 
an equitable release of the old claim of B against A and fur- 
nish the consideration for the promise of A to pay C; and 
when with this knowledge A makes a direct promise to C to 
pay the debt there seems to be no reason why an action cannot 
be maintained thereon by C in his own name. This view of the 
law is supported by Fenner v. Mears.* 

In America the view of Lord Loughborough in Israel v. 
Douglas (supra) has had greater influence; with the result 
that in many jurisdictions the assignee of a non-negotiable 
chose in action may sue thereon in his own name, although the 
debtor be not expressly released from his liability to the as- 
signor, provided that the assignment be acknowledged by the 
debtor and a promise made by him to the assignee. The leading 
American case is that of Crocker v. Whitney* There was an 
assignment by A to B of a debt due from C to A; an assent 
on the part of C to the assignment and an express promise 
by him to B to pay accordingly. Held: B may maintain an 
action in his own name against C. The court said: "The 
general principle has long been well settled that such an as- 
signment, with notice to the defendant, imposes on him an 
equitable and moral obligation to pay the money to the as- 
signee, and although such an obligation is not sufficient to 
support an implied assumpsit so as to enable the assignee to 
maintain an action in his own name, yet it is a good considera- 
tion for an express promise to that effect." This view has 
been followed subsequently in Massachusetts. 7 In Vermont, 
where it will be observed the principal case was decided, in the 
case of Moar v. Wright* it was held that the assignment of 

4 1 H. Black, 239 (1789). 

5 2 Wm. Black, 1269 (1779). 

e 10 Mass. 316. 

' Mowry v. Todd, 12 Mass. 281. 

8 1 Vermont, 51. 
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a chose in action for a valuable consideration is sufficient to 
support a promise of the debtor to make payment to the as- 
signee. In a later case, Trow v. Braley? A owed B for work ; 
B assigned the debt to C; C gave notice to A of the assign- 
ment and A promised to pay C. Held: That there was a good 
consideration for the promise of A to C, "the assignment of 
the debt, for a valuable consideration, with notice to the debtor, 
is a sufficient consideration for his promise to pay the same to 
the assignee." 

In Pennsylvania this view is followed in the case of DuBarry 
v. Withers. 10 In an action by an assignee on a chose in action 
assignable in equity, Read, J., said: "As the assignee is the 
real owner, it would seem but just, if the debtor chose expressly 
to promise to the assignee to pay the debt to him, that the as- 
signee might maintain an action against him in his own name." 
By way of dictum he continued : "And this is clearly the sound 
rule, for it is a promise to pay the real owner of the debt, re- 
quiring no other consideration than the fact that the debtor 
is morally and equitably bound to pay it to his actual creditor, 
and is not allowed to discharge himself by paying it to any other 
person." This view has been followed in New Hampshire 11 
and in Maryland. 12 

In none of the above American cases does it appear that the 
assignee has released his assignor of his liability or that the 
assignor has released the debtor of his original liability. 



Common Law Remedies of the State Courts in 
Interstate Commerce. 

The recent case 1 of Missouri R. R. v. Larabee Flour Co., 
sustained the jurisdiction of the State 2 court to enforce by 
mandamus the common law duty of a carrier not to discrim- 
inate in supplying cars for interstate shipments at an estab- 
lished station. The plaintiff ceased to supply the defendant 
because of a dispute over prior service. This duty was not 



' 56 Vermont, 560. 
M 44 Pa. 356. 

a Currier v. Hodgson, 3 N. H. 82; Thompson v. Emery, 7 Foster, 
269 (N. H.). 

"Allston v. Contee, 4 H. & J. 351. 

'211 U. S. 627. 

*74 Kans. 808; 88 Pac. 72. 



